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General Introduction

Why studying Geman public law?

The concept of public law

The spectrum of public law

General characteristics of German public law

Part I: Constitutional law
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Basics of constitutionalism

Concept and types of constitution

The constitution as a legal institution

The pouvoir constituant (constituent power)

The constitution as binding law

1) The legal character of the constitution

2) The direct applicability of the constitution

3) The primacy of the constitution

4) The interpretation of ordinary law in conformity with the constitution
Constitutional interpretation

1) Classical methods of legal interpretation

2) Discussed additional specific methods for constitutional interpretation
Milestones in German constitutional history

The Basic Law for the Federal Republic of Germany of 1949
The making and development of the Basic Law
The role of the Basic Law in German law, politics, public administration and society

The influence of the German Basic Law and constitutionalism on the development of
constitutionalism in Europe and beyond

The German Basic Law and European integration
Overview over the Basic Law

Germany as a free and democratic constitutional state

Theoretical background: How fundamental constitutional decisions on the fundamental
values and ideas define the constitutional identity of the state

European background: Fundamental decisions in European constitutions as implementation
of the European common fundamental values

Human dignity as supreme constitutional value
The decision for sovereign statehood in a republican system
The principle of democracy




- Contents (German Public Law), page 2 -

VI. The principle of separation of powers
VIIL. The decision for federalism
VIII. The social state principle

§ 5 In particular: the principle of the rule of law [Rechtsstaatsprinzip]
I. Fundamental idea and historical foundations of the rule of law

II. Different manifestations of the same fundamental idea in Europe: "Rechtsstaat",
"Etat de droit", "rule of law" and "general principles of law"
ITI. Constitutional backgrounds of the rule of law in Germany
IV. The various elements of the rule of law
1) The subjection of all activity of public institutions to the law
2) The principle of statutory reservation
3) The principle of separation of powers
4) The principles of legal certainty and protection of legitimate expectations
5) The guarantee of effective legal protection
6) Constitutional principles of criminal and criminal procedure law
7) Principles of administrative procedure
8) State liability for illegal acts of public authorities
V. In particular: the principle of proportionality [VerhiltnismaBigkeitsprinzip]

§ 6 The German parliamentary governing system (short overview)
I. Introduction

II. Constitutional organs
1) The Bundestag

2) The Bundesrat [Federal Council]

3) The Federal Government

4) The Federal President

5) The Federal Constitutional Court (introduction)
ITI. Federal legislation
IV. The execution of federal laws

§ 7 Fundamental rights
I. Human and fundamental rights
II. The fundamental rights guaranteed in the Basic Law (overview)
II. Types of fundamental rights
IV. Fundamental rights as directly binding law
1) Fundamental rights as directly applicable norms addressing to all public institutions
2) The prohibition of public servants to execute orders or laws that contravene fundamental rights
3) The effective enforcement of the fundamental rights as a primary mission of the courts
4) Fundamental rights as a limit to democracy
V. The interpretation and application of ordinary law "in the light of" the fundamental rights
VI. Functions of fundamental rights, duties of protection
VII. Holders and addressees of fundamental rights
VIII. The dogmatic structure of (defensive) fundamental rights
1) Scope/sphere of protection [Schutzbereich]
2) Encroachment/interference [Eingriff]
3) Fundamental rights' limits [Schranken] and limits of limits [Schranken-Schranken]
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IX. The limitation of fundamental rights encroachements by the principle of proportionality

X. Exercise in practical case-solving in the field of fundamental rights
e solving a simple practical case on fundamental rights in accordance with their dogmatic structure
o with a first introduction to the German methods of legal case-solving

8 Constitutional jurisdiction
I. Constitutional jurisdiction as an essential element of modern constitutionalism
II. Constitutional jurisdiction and separation of powers
III. The German Federal Constitutional Court [Bundesverfassungsgericht]
IV. Types of proceedings before the Bundesverfassungsgericht
V. In particular: the constitutional complaint [Verfassungsbeschwerde]
VI. Special problems

Part I1: Administrative law

§ 9 Introduction to German administrative law
I. Administrative law as part of public law
II. The distinction of administrative law from private law
II. The history of German administrative law (overview)
IV. Legal sources of administrative law
1) Federal law, Land law and European Union law
2) The types of legal sources
3) The hierachy of norms
4) The speciality of norms (lex specialis principle)

§ 10 Administrative bodies and competences
I. Public administration on Land level, local level and federal level
II. Federal administrative bodies
III. Land administrative bodies
IV. Local government bodies

§ 11 General principles and concepts of administrative law
I. The principle of legality of public administration [GesetzméBigkeitsprinzip]
1) The principle of the primacy of the law [Gesetzesvorrang]
2) The principle of statutory reservation [Gesetzesvorbehalt] (repetition)
II. In particular: the phenomenon of the constitutionalisation of administrative law
III. Discretion and dealing with indefinite legal concepts
1) A problem of spearation of powers between the executive and the judiciary

2) The German distinction between exercise of discretion [Ermessen] and interpretation of an
indefinite legal concept [unbestimmter Rechtsbegriff]

3) The limitation of judicial review of discretionary decisions to certain cases of incorrect exercise of
discretion [Ermessensfehler]

4) Exceptional margins of appreciation of public administration in the interpretation of and sub-
sumption under indefinite legal concepts [Beurteilungsspielraum]

IV. Legal certainty and protection of legitimate expectations in administrative law
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§ 12 Administrative action
I. Forms of administrative action (overview)
II. The administrative act (= administrative decision) [Verwaltungsakt]

1) The concept of administrative act
2) The legality of the administrative act
3) The exceptional invalidity of an unlawful administrative act
4) The withdrawal and revocation of administrative acts

ITII. The administrative procedure
e in particular: the hearing of participants

IV. The administrative review of administrative acts in the objection proceedings

§ 13 Special administrative law (brief overview)

I. Public security and order law

e in particular: the concept of averting danger [Gefahrenabwehr] for the public security and order
[6ffentliche Sicherheit und Ordnung]

e in particular: general authorisations and special authorisations in public security law

II. Civil servants law
e in particular: the principle of selection of the best candidates for the civil service
e in particular: the traditional principles of professional civil service, including the obligation of
comprehensive loyalty to the state and the constitution

III. Public construction law
IV. Environmental law

§ 14 Judicial control of public administration in Germany
I. The German system of administrative courts
II. Important characteristics of administrative jurisdiction in Germany
ITI. The recourse to the administrative courts
IV. The forms of action before the administrative courts
V. In particular: the action for annulment of an administrative act [Anfechtungsklage]
VI. Admissibility and well-foundedness of actions before the administrative courts
1) The distinction between adminissibility and well-foundedness of a legal action
2) The requirements for the admissibility of the action
3) The requirements for the well-foundedness of the action

VII. Interim protection
e in particular: the suspensive effect of objections and actions for annulment against admin. acts

§ 15 Exercise in practical case-solving in the field of administrative law
e solving a practical case concerning the legality and the judicial review of an administrative act
e with further introduction to the German methods of legal case-solving

More information on this course at www.iuspublicum-thomas-schmitz.uni-goettingen.de and Canvas. For any questions,
suggestions and criticism please contact me in office 219, via WhatsApp or via e-mail (tschmitl @gwdg.de).
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