§ 14 Important fields regulated in special legislation

I.

II.

Commercial 1aw [Handelsrecht]

e special private law on the relationships between merchants (business people) [Kaufleute]
- merchants are those who carry a commercial business that requires a commercially orga-
nised business operation
- commercial law also applies to commercial companies and partnerships

together with the German Civil Code, and some complementary laws

e takes into account that merchants need less protection but greater freedom to contract with
each other in their business life

e strongly influenced by special jurisprudence and international treaties; special consideration of

e transparency, as necessary in the economic process, is provided by the
- Commercial Register of merchants [Handelsregister], operated by the local district courts

Corporate law (company laW) [Gesellschaftsrecht]

e note that company law is very different in the individual EU member states and differs
strongly from that in common law countries!

1) Capital based corporations [Kapitalgesellschaften]
e membership based purely on monetary participation; pay own taxes (see supra, § 4.1.2)

a) Limited llablllty company [Gesellschaft mit beschrinkter Haftung (GmbH)]

b) Stock corporation [Aktiengesellschaft (AG)]

¢) Special type: Partnership limited by shares [Kommanditgesellschaft auf Aktien]

2) Personal partnerships with partial legal capacity [Personengesellschaften]
e act through their partners, who are fully liable (see supra, § 4.1.3)

a) Civil-law partnership [Gesellschaft des biirgerlichen Rechts (GbR)] (sect.. 705 et sect. BGB)

b) General partnership [Offene Handelsgesellschaft (OHG)] (sect.. 105 et seq. Comm. Code)

¢) Partly limited partnership [Kommanditgesellschaft (KG)] (sect.. 161 et seq. Comm. Code)

e liability of some partners is limited to the amount of a specific contribution of assets
e special type: GmbH & Co KG (with a limited liability company as fully liable partner)

d) Partnership company of free-lancers [Parterschaftsgesellschaft] (Act on Partnership Companies)


https://www.gesetze-im-internet.de/englisch_hgb/englisch_hgb.html
https://www.gesetze-im-internet.de/hgb/BJNR002190897.html
https://www.gesetze-im-internet.de/englisch_hgb/englisch_hgb.html#p2348
https://www.unternehmensregister.de/ureg/?submitaction=language&language=en
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https://www.gesetze-im-internet.de/englisch_gmbhg/englisch_gmbhg.html#p0191
https://max-eup2012.mpipriv.de/index.php/Piercing_the_Corporate_Veil
https://www.gesetze-im-internet.de/englisch_aktg/index.html
https://eur-lex.europa.eu/EN/legal-content/glossary/european-company.html
https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1710829836157&uri=CELEX%3A32001R2157
https://www.gesetze-im-internet.de/englisch_aktg/englisch_aktg.html#p1682
https://www.gesetze-im-internet.de/englisch_bgb/englisch_bgb.html#p3885
https://www.gesetze-im-internet.de/englisch_hgb/englisch_hgb.html#p0474
https://www.gesetze-im-internet.de/englisch_hgb/englisch_hgb.html#p0666
https://www.gesetze-im-internet.de/englisch_partgg/index.html

I11.

Labour law [Arbeitsrecht]
e combines elements of private law and public law
e structured into individual labour law and collective labour law
e important special legislation (selection):
- Employment Protection Act [Kiindigungsschutzgesetz]

(on employees' participation in company management via an elected Works Council [Betriebsrat])

- Co-determination Act [Mitbestimmungsgesetz]
(on employees' participation in the management of large companies via elected representatives in the Board)

e the law on the court proceedings in private law before the ordinary courts
- district courts [Amtsgerichte]
- regional courts [Landgerichte]
- higher regional courts [Oberlandesgerichte]

e procedural maxims:
- principle of party disposition [Dispositionsmaxime]
- parties shall determine initiation, subject matter and end of the proceedings

- principle of production of evidence by the parties [Beibringungsgrundsatz]
- it is for the parties to adduce evidence of the facts of the case

- principle of orality [Miindlichkeitsgrundsatz]
- judgment may only take into account what is presented at the oral hearing (which may, however, refer to documents)

- principle of immediacy [Unmittelbarkeitsgrundsatz]
- oral hearing & taking of evidence before the deciding court

- principle of public trial [Offentlichkeitsgrundsatz]

- right to be heard before the courts (sect. 103(1) BL)

- principle of trying to concentrate the procedings in one oral hearing [Konzentrationsgrundsatz]
- right to a fair trial

Private international law (laW of CODﬂiCtS) [Internationales Privatrecht]

e the law that regulates which national law is to be applied in an individual case with an inter-
national connection

e usually limited to regulate the conflict of laws but not containing itself substantive rules

e nowadays widely replaced by European regulations, in particular

to divorce and legal separation)
- and others in the field of family law and law of succession

e ordre public proviso: foreign legal norms are not applied where this would lead to a result mani-
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