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General Introduction

Why studying German private law?

The concept of private law

General characteristics of German private law

The spectrum of German private law

The problem of studying German private law in English

Part I: Basic concepts of German private law
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Introduction to the German Civil Code [Biirgerliches Gesetzbuch (= BGB)]

Historical background

Structure and regulated areas

Systematic and regulatory style

Complementation by special legislation and judicial further development of law
Amendments and reforms

Methodological approach

Jurisprudence of concepts [Begriffsjurisprudenz], jurisprudence of interests [Interessenjurisprudenz] and
jurisprudence of values [Wertungsjurisprudenz]

Legal interpretation
Subsumption
Analogy

Other legal methods

Subjects and objects of law

Legal entities (legal subjects) [Rechtssubjekte]

1) Natural persons

2) Legal persons [juristische Personen]

Legal objects

1) Things

2) Animals

3) Intellectual property rights

4) Other rights

Legal capacity [Rechtsfihigkeit] and capacity to perform legal acts [Geschiftsfahigkeit]
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Declaration of intent and legal transaction

Two closely related key concepts of German private law

The declaration of intent [Willenserklirung]

1) The concept of declaration of intent

2) The making (expression, form, receipt) of a declaration of intent
3) The avoidance of a declaration of intent [Anfechtung]

4) The interpretation of a declaration of intent

1. Legal transactions [Rechtsgeschifte]
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1) The concept of legal transaction
2) Unilateral, bilateral and multilateral legal transactions
3) Other categorisations of legal transactions

The distinction between obligation transaction and disposition transaction
An essential but almost unique feature of German private law

The deconstruction of the business transaction into two (or more) distinct legal transactions:
the principle of separation [Trennungsprinzip]

The independence of the disposition transaction from the obligation transaction:
the principle of abstraction [Abstraktionsprinzip]

Consequences of the separation and abstraction of obligation and disposition transaction

Agency and representation

Legal representatives, agents [Stellvertreter] and messengers
Own declaration of intent, but in the name of the principal
The power of agency

The liability of an agent without power of agency

Part II: The contract
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Private autonomy and its limits

The concept of private autonomy

Private autonomy as the fundamental idea behind the Civil Code

Private autonomy as a fundamental right and a threat to fundamental rights
The social state principle as a limit to private autonomy

Fundamental rights as a limit to private autonomy

The problem of restricting private autonomy to protect it against itself

The conclusion, validity and content of a contract

The conclusion of the contract through offer and acceptance

1) The offer

2) The acceptance

3) The receipt of offer and acceptance

The validity of the contract

1) Contractual capability

2) No lack of form

3) No violation of statutory prohibitions

4) No offence of common decency (contra bones mores) [Sittenwidrigkeit]
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The interpretation of the contract

General terms and conditions [Allgemeine Geschiiftsbedingungen]

Special rules for consumer contracts [Verbrauchervertrige]

Special rules against discrimination: the General Act on Equal Treatment

Performance and irregularities in the performance

The duty to perform

1) General aspects

2) Specific obligation and obligation in kind [Stiickschuld & Gattungsschuld]

3) Place of performance

4) Time of performance

5) Order of performance

In particular: the duty to perform in good faith (bona fides) [Treu und Glauben]
The debtor's (obligor's) liability for breach of duty

The creditor's (obligee's) right of rescission in the case of irregularities in performance
Impossibility of performance [Unméglichkeit]

1) Objective and subjective, initial and subsequent impossibility of performance
2) Release of the debtor from the duty to perform

3) Release of the creditor from consideration

4) Right of the creditor to rescind the contract

5) Secondary claims of the creditor

Failure to perform in time (default) [Verzug]

Defective performance

e including breach of collateral duties (former positive breach of contract)

e including pre-contractual liability [culpa in contrahendo]

Creditor's default

The most important types of contracts regulated in the German Civil Code
Purchase (sales) contract [Kaufvertrag]

Lease (rental) contract [Mietvertrag] and usufructury lease contract [Pachtvertrag]
Service contract [Dienstvertrag], €Sp. employment contract [Arbeitsvertrag]

Contract to produce a work [Werkvertrag]
Loan contract [Darlehensvertrag]

Others

Exercise in practical case-solving in contract law

e solving a simple practical case on a contract in accordance with the dogmatic structure of the
law of obligations

e with a first introduction to the German methods of legal case-solving

Part I1I: Other fields of private law (brief overview for orientation)
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Other fields regulated in the German Civil Code
Unjustified enrichment [Bereicherungsrecht]

Law of torts [Recht der unerlaubten Handlungen]

Property law [Sachenrecht]
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IV. Family law [Familienrecht]
V. Law of succession [Erbrecht]

§ 14 Important fields regulated in special legislation
I. Commercial law [Handelsrecht]
II. Corporate law [Gesellschaftsrecht]
III. Labour law [Arbeitsrecht]
IV. Civil procedural law [Zivilprozessrecht]
V. Private international law (law of conflicts) [Internationales Privatrecht]

§ 15 Final Discussion
o strength and weaknessnes of German private law
e German private law from the foreign lawyer's perspective
e the perspective: towards a European Civil Code?

More information on this course at www.iuspublicum-thomas-schmitz.uni-goettingen.de and Canvas. For any questions,
suggestions and criticism please contact me in office 219, via WhatsApp or via e-mail (tschmitl @gwdg.de).
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