§ 4 The European internal market (overview)

I. The European Union as a unified economic area

1)

2)

3)

4)

The Europeanisation of the economy in Europe
¢ 1968: customs union; 1969: accomplishment of the common market

e 1992: accomplishment of the internal market
- a big step, accomplished by more than 300 legislative acts

e 2002: accomplishment of the Economic and Monetary Union
- 1999: introduction of the euro (€); 2002: introduction of the euro coins and notes

The principle of an open market economy with free competition

e a specific principle for the field of economic policy; not a fundamental value
e a decision in favour of an open (not social) market economy and to eliminate obstacles
to competition

a) General aspects
¢ no custom duties on import or exports within the Union
e regulation of the custom duties on imports or exports from/to third countries in the

e partly unitary procedural law, see Union Customs Code (UCC) (Regulation 952/2013)

b) Prohibtion of charges having equivalent effects to custom duties
(art. 28, 30 FEU Treaty)

¢) Prohibition of favouring domestic goods through internal taxation

- price stability
- sustainability of the government financial position
- stability of exchange rates
- convergence of interest-rates levels
e Fiscal Pact of 2012 strictly limits government deficits ("Schuldenbremse")

in a serious financial crisis


https://en.wikipedia.org/wiki/Schengen_Area
https://eur-lex.europa.eu/EN/legal-content/glossary/schengen-agreement-and-convention.html
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:12016E/TXT#d1e4529-1-1
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:12016E/TXT#d1e2164-1-1
https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1583287088451&uri=CELEX:01987R2658-20200101
http://www.iuspublicum-thomas-schmitz.uni-goettingen.de/Lehre/Jurisprudence-on-integration-1.htm#Grundfreiheiten
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:12016E/TXT#d1e4369-1-1
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:12016E/TXT#d1e4521-1-1
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:12016E/TXT#d1e4802-1-1
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:12016E/TXT#d1e5219-1-1
https://en.wikipedia.org/wiki/European_Stability_Mechanism#Article_136_amendment_of_TFEU
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II. The concept and the realisation of the internal market

1)

2)

The concept of the internal market as an area of free economic movement
without internal frontiers

"The internal market shall comprise an area without internal frontiers in which the free movement of goods, persons,
services and capital is ensured in accordance with the provisions of the Treaties."

e establishment required more than 300 legal acts; maintenance requires continuously new
legal acts reacting to new threats and developments

¢ has changed economic life in Europe fundamentally
- benefits: lower prices, faster innovations, new agriculture products in some countries, higher living standard
- side effects: end of responsible enterprise management, race to the bottom regarding social and environmental
standards, desertion of less competetive regions, work intensification

The realisation and development of the internal market by approximation

e approximation of provisions of national law to a common standard fixed by Union law

in order to eliminate obstacles and distortions of competition

- by all kinds of measures (even on particular products), but aiming at a high level of protection in sensitive fields
(art. 114(3))

- member states may derogate under strict supervision of the Commission (art. 114(4-8))

e complemented by an approximation of laws for the realization and protection of the

III. The protection of the internal market
e basically the protection of competition in the internal market, to prevent distortions that would
cause unfair advantages or disadvantages for market players in different member states
e EU competition law complements national competition law, only covering distortions of
competition that affect trade between member states

1)

The protection of competition against the power of undertakings
a) The prohibition of cartels (art. 101 FEU Treaty)

e prohibition of agreements, decisions by associations and concerted practices which
may affect trade between member states and have as their object or effect the pre-
vention, restriction or distortion of competition within the internal market (art. 101(1))

e in case of violations:

- voidness of the concerned agreements and decisions by virtue of EU law (art. 101(2))
- EU antitrust procedure before Commission leading to sanctions, incl. high fines

e excemptions possible (see art. 101(3) FEU Treaty, Regulation 1/2003)
b) The prohibition of abuse of a dominant position within the internal market
(art. 102 FEU Treaty)
e if it may affect trade between Member State
e common case groups: obstruction of competitors, exploition of market partners,
manipulation of market structure
e bad intention not necessary

e only of concentrations with a Union dimension (art. 1)
e such concentrations need to be notified to the Commission before their implementation (art. 4)


https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:12016E/TXT#d1e2124-1-1
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:12016E/TXT#d1e4411-1-1
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:12016E/TXT#d1e2657-1-1
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:12016E/TXT#d1e2755-1-1
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:12016E/TXT#d1e2847-1-1
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:12016E/TXT#d1e4024-1-1
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A02003R0001-20090701
https://www.mills-reeve.com/insights/blogs/technology/october-2022/eu-court-upholds-a-record-competition-law-penalty
https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1521475895090&uri=CELEX%3A32004R0139

2)

-3-

The protection of competition against distortion by state aids

e prohibition of state aids which distort competition if they affect trade between member
states (art. 107(1) with exceptions in sect. 2, 3)
e constant strict supervision of state aids by the Commission (cf. Regulation 2015/1589)
- Commission must request member state to abolish or alter an aid incompatible with the
- national authorities must notify state aids to the Commission, which will first proceed to
a preliminary examination and then, if necessary, start a formal investigation procedure

- aid paid without prior notification of the Commission must be recovered - without
protection of the beneficiary for good faith

IV. The economic fundamental freedoms

1)

2)

General aspects
e direct applicable subjective rights of the citizen with primacy over national law and

- dogmatic structure similar to that of fundamental rights
- convergence in jurisprudence and legal doctrine
- design as subjective (personal) rights turned out helpful to ensure the development and enforcement in practice

e protection of economic cross-border mobility only

e prohibitions of discriminations and of restrictions
- furthermore, duty of the authorities to protect against encroachments by private persons

e usually addressing (obliging) the member states and the Union institutions but in some
cases also private organisations with regulative power or private enterprises

- cross-border mobility of monetary assets (for the purpose of investment) or material assets

e free movement of payments (art. 63(2), 65 et seq. FEU Treaty)
- cross-border mobility of payments (for the purpose of the fulfillment of financial obligations)
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https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:12016E/TXT#d1e2164-1-1
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:12016E/TXT#d1e2598-1-1
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:12016E/TXT#d1e2738-1-1
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:12016E/TXT#d1e2885-1-1
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:12016E/TXT#d1e3006-1-1

